
I N  THE SUPERIC!R COIJRT OF THE STATE OF CALIFODJIA 

I N  AND FOR TIB COUNTY OF IIODOC 

CHARUS M. OLIVER, 1 
\ 

Pla in t  i f f  , 

ISAAC ROBNETT, CHARLEY C. IARKIN, 
ELLEN LARKTN, CBOVEH C . D I C K  j 
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DICK, IZI.ESA D I C K  and SADIE Y. 
KELLER, PIORRIS D I C K ,  
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GEORGE 11. Ot?'ENSy I D A  L. CTBNS , 1 

1 
IABELE. PERR'i', a s e x e c i r t r i x o f  ) 
t h e  e s t a t e  of J. F. Owens, 
deceased, and THO)I:AS E. PERRY, 

1 
1 

and MAEEL E.  PERRY, Iiusband and ) 
wife, 1 

j 
In tervenors  ) 

C . - . . . 3 - - - - .  

1 

1 
H. A .  FLEXING and W. S. FLEMING, ) 

) 
Intervenors .  ) 

--- -- -. 1 

No. 2 3 U  

JUDGITENT AID DECXB 

The above e n t i t l e d  cause having been previously  t r i e d  befo1-e t h e  

above enti t l .ed Court on Way 17, 1920, judgment having been previously entered 

on October 5, 1920, appod  having been tzken t o  t h e  Supreme Court of the  

S t a t e  of Californj.a, sa id  Supreme Court having reversed sa id  Judgment on 

November 3, 1922 and having ordered sa id  cause back t o  t h i s  Court f o r  a new 

t r ia l ;  Ida L. Owelis and Mabel E. Perry, executr ix  of U33 Estate  of J. F. Owens, 

deceased, 'I!. E, Perry and Mabel E. Porry, and f4. A. Fleming and W. S. Fleming 

having, 75th t h e  approv'al of t h i s  Court, f i l e d  conplaints i n  in tervent ion i n  

sa id  cause; sa id  cause hzving been re fe r red  t o  t h e  Division of F l a t ~ r  Resources 

B of t h e  Departinont of Public Works, S t a t c  of Ca;Li.fornla t o  invcst igatc ,  



determine and repor t  upon a l l  t h t ~  pkjsicdl  f a c t s  involvod and tho duty of 

water required f o r  tho various ~ i s c s  Lrvolvt?d and seasonably t o  rcpor t  t o  the  

Court thereon, se id  reforcncc! tlavirlg been madc by an order of t h i s  Court, 

dated May 17, 1932, undcr autlzority of larr a s  conferrcd by Section 24 of t h e  

Wntor Commission Act of the  S t c~ t e  of California,  S ta tu tes  of 1913, Chaptrtr 

586, as' ?mended; sa id  Division of Vatcr Resources hzving madc i t s  invcst i -  

gatiorl and having anr.ounccd i t s  rcport  i n  thi! form of a d r a f t ;  not ice  of s a id  

d r a f t  and a copy thereof having boeri mailcd by snid r ~ f c r e e  t o  the  p w t i c s  or8 

t h e i r  at torneys;  p l a i n t i f f  Charblcs M. Olivor end intcrvonors, George N. Ovrens 

and. Ethyl D. Cundiff having filcc! objections t o  s2,i.d d r a f t  of rcpor t  a d  t he  

timc f o r  f i l i n g  objections thcrc to  hming t h c r c c f t ~ r  expired; due consideration 

having bocn givcn by sa id  rcfcroe t o  seaid objections so f i l e d ;  s z id  refcrco 

having f i l e d  i t s  r q o r t  herein including thrce  hydrogm-phic ropor ts  and a map 

shodng  tho e n t i r e  a r c s  involvcd i n  sa id  ccusc; sa id  re fe ree  h~.ving given 

not ice  by rni3.i.l of the  f i l i n g  of itxi rc?ort t o  thc  pnr t ios  o r  thel.r at torneys 

,and the  'tLm f o r  f i l i n g  exceptions tht:rcsto iiaving thcroaf tor  coqxired; 

cxccptions t o  sa id  r c p r t  of rcfcroe having thereafter bmn f i l e d  by p l a i n t i f f  

Ch2rles PI. Olivor; sa id  exceptions h d n g ,  fo r  good cause shovm, been con- 

sidered by t h i s  Court; sz id  cause c r w  on r e g l a r l y  f o r  re-tri,il boforc t h i s  

Court s i t t i n g  without n jury, a t r id  by jury havinr~. been duly wai.vcd., on the  

15th  dc?y of Novcinbcr, 1937, and was  duly c?nd r o g d a r l y  continued t o  April  11, 

1938 f o r  fu r ther  hczring and tr icl ;  Fonteinc Johnson and HerScrt P. ?iT~lch 

appcering a s  counsel f o r  p l a i n t i f f  Cherlus E, Oliver; C z r  and Kcnnody a d  

Chwlcs Lcdcrcr appearing as  counssl f o r  dofcndmts H. PI. Flc~Lng, brr is  Dick, 

Sarczh M. Kcller, Rhesa Dick, Grover C. Dick, Thoncs M. Dick, m d  Firs. John 

Dick Smith and intcrvcnors H.  A. Flcming and W. S. Fleming; C. S. Baldvrin 

appo$?ring a s  counsel f o r  intervenors Cfiorgc H, CFvcns, Ethyl D. Cundiff, 

Thorns E. Pcrry 'and M~bol  E. Pcrry; J. S. Hcndcrtson appearing a s  counsel f o r  

dcfcndmt Charley 2. Larkin; the  Court hlwing horctofore mado and entered 

ordcrs subs t i tu t ing  p r t i e s  herein  as  follo~vs:  (a) H. If, Fleming f o r  
i .  



defendant Isaac Robnett, (b) defendant Charley C. Larkin f o r  defendant Ellen 

Larkin, ( c) Georne H. 0we-e and Ethyl D. Cundif f fo r  intervenors Ida L. Owens 

* and Mabel E. Perry, executrix of the Estate of J. F. Ovsens, deceased, 

(d) Grover C. Dick, Annie Rice, Thomas M, Dick, Morris Dick, John T). Dick, 

Rhesa X. Dick, and Sadie M. Keller fo r  defendant Ameria C. Dick, and 

(a )  Mrs. John Dick Smith fo r  defendant John D. Dick; it appearing t o  the  Court 

that, Sadie M. Keller and Sarah M. Keller are one and the same person and tha t  

defehdant Annie Rice has no intorest  i n  any water r ight  from Cottonwood Crock 

and has no in t e res t  in any of the lands involved i n  said cause; and evidence 

both o ra l  and documentary having been in t rohccd ,  tho cvldonce having bcen 

closed, the cause having been submitted and the  Court having made and f il.od 

herein i t s  findings of f ac t  and conclusions of law, now therefore in accordznce 

with sa id  findings of f a c t  and conclusions of law, 

IT IS HFZtBBY OHDmD, A D J U D O  AND DXCRZED AS FOLLOW: 

1. Thcrc i s  i n  said Modoc County a natural stream of water known , 

1 as and called IfCottonmod Crock", which said stroam k i s c s  on the  wcstorn 

slope of the Wmor  Rengo of Mountains in the northerly portion of  sa id  county, 

and flows thcnce i n  e gencrdl m s t c r l ~ ~  direction in to  Goose Lake, end sc?id 

stream so flows between mil defined. br3nks in a well defined channel to ,  upon, 

and across tho l m d s  of defendant Chmlcy C. Larkin, thoncc to,  upon, and 

across tha t  portion of t h e  lands of defendant H. M, Flcming hereinaftcr 

designated as thc  Riparian Ranch, the~icc to ,  upon, and across the lanes of 

p l a in t i f f  Charlos M. Oliver a d  th2.t portion of the l m d s  of intorvcnors 

George H. Owens and Ethyl D. CundiPf hcreinaftcr designated as the Ripzripn 

Tract, a l l  of said lands being hercinc=ftcr described'in paragraph 2; and said 

strean, in i t s  natural  channel, flows north of ~ l l  othor lands involved in  

said cause a s  hereinafter doscribod in said paragraph 2. 

2. Thc party p la in t i f f ,  pzr t ies  defondmt and intervening p m t i c s  i n  

said cause aro tho owners of the lands described i n  tho i r  rospcctive plcedings, 

and as  amcnded and plezdod. by them; the  respective arc the omera of 

the acreages a d  of e J l  t h e  lands cmbraccd in the logd. subdivisions herein- 



a f t c r  s e t  fo r th  i n  t h i s  pwngrnph under thcl.r respective nmcs; and t h a t  sa id  

l a d s  and screages pro dopict::d on tho m ~ p  h e n i n  re fe r red  t o  as t he  IIDivision 

c e of Wcter Resources Maplf, v,hich mrip was prepwed by s x i d  referee  in t h i s  cause 

from i t s  survcys made i n  1932, m d  i s  en t i t l ed ,  If Cottonvmocl Crock Shordng 

Diversion Systcins and I r r i ga t ed  Lands", and i s  dated 1932, which map has b e ~ n  

fi.lod i n  scid cause, and by t h i s  rcfcrenca thcreto,  i s  md\: pa r t  and parcel  of 

t h i s  decrco v i t h  l i k c  e f f ec t  as i f  i.ncorporctcd herein. Tho descr ipt ion of 

the  I . a ~ d s  i r r i g a t e d  from said  Cottomood Creek cvld t he  respective owners 

thereof are  as follows: 

Grover C .  Dick, Morr*is D l - ,  Thomcs M. Dick, R1cs2. E. Dick, Flrs. John Dick - 
Smith, and Sarah M. Kaller  - 

35.7 acrcs jn SN! SW& of Soction 1, T. 47 N.,  R. 14  E., M.D.B.& M. 
Lc.3 acres  i n  NIT% SW& of Soction 1, T. 47 N., R. 14  E., M.D.B.& M. 
2.5 acrcs  in SE* of Suction 1, T. 47 N., R. 14  E. : M.D.B.& M. 

8,3 acres  i n  NE& SJ& of Section 1, T. 47 N., R. Ill E., M.D.B.& K. 
50.8 a r e s  - t o t ~ J  

Charley C.  Larkin 

37.5 acros i n  Lot, 3 of Sec.tion 1, T. 47 N., R. 11+ E., E.I.I?.B.& M. 
26.9 acres  i n  Lot 2 of Section 1, T.  47 N. ,  R. 14 E., FI.D.B.& M. 
10.2 ncrcs in Lot; 1 of Scctiorl 1, T. 47 N o ,  R.  l4 E., M.D.13.e M. 

.O acros in SE$ NE-t- of Scction 1, T. 47 N., R. 14 E., PI.D.R.& PI. 
3cws  - t o t a l  

H. A .  F l o m i n ~  and :J. S. Fleming 

40.0 acres  j.n S@ S~J& of Scction 2, T. 47 N., R. 14  B e y  N.D.B.& M. 
40.0 acres  i n  Nw* NIf1 of Scction ll, T ,  47 N., R. .U E.9 PI.D.B.& M. 
40.0 r.cros i n  NE* of Section 11, T. 47 N., R .  14 E., N.D.B.& M. 
30.0 acros in SE& NW$ of Scction 11, T. 47 N., R. 14  E.,  PloD.Bm& M. 

150.0 acres - t o t a l  

H. M. Fleming (Ripmian Ranch) 

21.1 acres  i n  SW& N V J ~  of Section 1, T. 47 N.,  R. 14 E., M.D.Bo& M. 
15.8 acrcs in SE$ N C J ~  of Section 1, T. 47 N., R. 14 E., M.D.B.& 11. 
14.5 acrcs i n  N E ~  of Section 1, T. 47 N., R. 14 X., MoDeR.& K. 

5.7 acros i n  N W ~  S E ~  of Sdction 1, T. 4'7 N., R. 14 E., M.D.B.& M. 
57.1 zcres - tot<a.l 

H. M. Fleming ( ~ o b n e t t  Homc ~12.e) 

39.8 acrcs in 1~1#.,7& NE& of Suction 11, T. 47 N., R. l4 E., E.D.B.& Me 
29.9 acres in 3!$ EB& of Sectior, 11, T. 47 N., R. l l+ E., M.D.B.& M. 
39.4 acres i n  S E ~  of Scction 11, T. 47 N., R. U E . ,  M.D.B.&H. 
39.2 c?.cres i n  NE& NE& of Scction 11, T. 47 M., R. 14 E., M.D.B,& M. 
3.4 itcrcs in  NbJ* NI$ of S ~ c t i o n  12, T. 47 N., R. l4 E., K.D.B.& M. 

151.7 acres  - t o t d  



Charles M. Oliver 

39.6 acres i n  SE& of Section 2, "1' 47 N., R e  14 E., If.D.B.Pr M. 
23.0 acres in N$ S@ la$ arid N$ S$ SWt N'E?? of Section 2, T. 47 N., 

:* * R. 14  E., M.D.B.43 X. 
28.0 acres i n  35 s E ~  N!J& and S$ SE* Nw& of Section 2, T. 47 N., 

R e  14 E.2 M.D.B.& Ma 
38.7 acres i n I , o t  2 o f  Section 2, T. 47 N., R. US., lI.D.B.&M. 
36.4 acres  j.n Lot 3 of Section 2, T. 47 N., R.  14  E., N.D.B.& M. 
15.3 acres  i n  Lot 4 of Section 2, T. 47 If., R. 11, K., M.D.B.& N. 
23.0 acres i n  N 4  S& Lot 5 a d  N$ Lot 5 of Section 2, T. 47 N., 

R. 14 E., M.DeB.& M e  

%= acres  - t o t a l  

G e o r ~ e  H. Ovrens and Ethyl D.  Cundifr ( ~ i p a r i a n  ~ r a c t )  - .- 
9.9 acres  i n  S~ ~ " o t  5 of Section 2, T.  47 N., 2. 14 Z., M.D.B.& M. 
6.9 acres  in Sf S E ~  NVi of Scctlon 2, T. 47 N., R. l.4 E., M.D.R.& M. - r T  9.1 acres  in Sz S2 SW& NE$ of Section 2, T. 47 N., R. 1 4  $., M.D.B.& Pi. 

25.9 acres  - t o t a l  

George I-I. Owens axid E,t&l D. Cunciiff 

37.8 acres i n  lW1 SW$ of Scct:ion 2, T. 47 N., R. 14 E., M.D.B.& 11. 
19.0 acres  in NE$ SW& of Seatiion 2, T. 4'7 N., Ft. 11 E., If.C.5.6r 

acres  in NW& SEi of Sectj.on 2, T. 47 IJ., R ,  14  E., M.D.E.& M e  
acres - total.. 

T. E. Perry and flabel E. Perry 

e- 21.1 acres i n  S E ~  sk;k of Section 2, T. 1+7 N., R. 14 E., 1I.C.B.P: PI. 
14.3 acres i n  S?.! SEE of Section 2, T. I+7 H e ,  R. 14 E., K.I).P,.& M. 
42.9 acres in SE S$J& of Section 2, T. 47 ?I., R. 14 S.,  M.D.B.& M. 
7 ! 

78.3 acres - t o t a l  

3 .  The par ty  p l a i n t i f f ,  pa r t i e s  defendant and intervening p a r t i e s  

in said cause a re  the  omors  of,  o r  in te res ted  in ,  the di tches ,  cond.uits and 

other means of diversion dcscribcd i n  t h e i r  rcspcctive pleadings, nnd as  

depicted on sa id  Division of Ni ter  Resources Map and, are  o n t i t l e d  t o  d ive r t  

water through said  mums of divcrsion a s  hereinaf ter  n m d  i n  t h i s  parngrs-ph 

a t  t he  rcspective points of divcrsion thereof from said  Cottonmod Crcck a s  

here inaf te r  nunbered rind described i n  t h i s  peragra9iz under t h e i r  rcspective 

nnmes, a s  follows: 

Grover C. Dick, 11orri.s Dick, Thomns I!. Dick, g c s a  3. Dick, Mrs. John D i i i  - 
Smith and Sar& M. Kellcr - 

Robnctt Ditch, designeted on sa id  Division of Water Resources Map 

0 as  Diversion 3 ,  diver t ing  a t  a point ~vhich bears ~!pproximc?.toly S 18 0 '  W, 

approximately 1350 f c e t  d i s t w t  from the  northeast corl'ler of Section 3, 



I T. 47 N., R. 14 5. ,  M.D.B.& M., and being within t h e  m& ofsa id  Section 1 

Larkin Garden Ditch, designated on sa id  Division of Water Resources 

I Map as  Diversion 1, diver t ing  a t  a point which bears approximately S lo 301 W, I 
T, 47 N., R. 14 E., M.D.B.& M., and beiilg within the  a N E ~  of sa id  Section 1; 1 
and Larkin Main Ditch, designated on sa id  Uivision of Water Resources Flap a s  

Diversion 2, d i v e r t i r ~ g  at  a point which bears approximately S 18' Ot  W, 

I T. 47 N., R. 14 E., M.D.B.& G., and being within t h e  NEi N3)t of sa id  Secti.on 1; 1 

I H. A .  Fleming and W. S. F l e d %  

I Robnett Ditch a s  hereirlboforc liumbercd and described i n  t h i s  para- - 
graph; and Robnett Field.Dit*, dcsignated on said. Division of  Water Resources 

Map a s  Divorsion 5, d iver t ing  a t  a point which bears approximately S 55' 30' 
8 

E, approxba tc ly  3m0 foe t  d i s t an t  from the  northeast  corner o f  Sectj-on 1, ir 

Diversion 4, d ivcr t ing  a t  a point :rhich bears approfii1atcly S 32' 301 W, P 
approxhz te ly  1550 f e e t  d i s t an t  from the  northcast  cornor of Section 1, 

T. 47 N., R.  14 E., W.D.B.& Me, and being x i t h i n  tho  ~a NE& of m i d  Section 1; I 
I Diversion 7, diver t ing  at a point which 'ocnrs approximately S 1" 30' W, 

approximately 2180 f e a t  d i s tan t  from the  northeast corner of Section 2, 

C T. 47 N., R. l4. E., M.D.B.& Me, and being within t h e  S@ N@ of sa id  Scction2; 

Diversion 8, d iver t ing  at  a point which boars app rox i~e to ly  S lo 30 W, I 



approximately 2190 f c c t  d i s tqn t  from tlic northeast corner of Section 2, 

T. 47 N., R. l.4 E., M.D.B.R. M e y  and being within tho SEI, Nl3& of sa id  Section 2; 

Oliver Dam Ditch, designated on snid Division of Watcr Resourccs Map a s  

Diversion 9, d iver t ing  a t  a point which beers approxim~.tely S 51° 0 '  W, 

approxiino.tely 3235 f e e t  distmt from the  northcast corner of Section 2, 

T. 47 N., R. l4 E., M.D.B.& M., m d  being within t h e  s W ~  NEP of sa id  %cti.on 2; 

Oliver Upper Meadow Ditch, designated on sa id  Division of Yattcr Resources Elnp 

as Diversion 10, diverting a t  s point which boars a p p r ~ ~ t o l y  S 67' 301 W, 

approximctely 3780 f e e t  d i s t a n t  from the  northeast corner of Soction 2, 

T ,  47 N e y  R. 14  E., M.D.B.& M., and bcing within t he  S$ of said. Section 2; 

and 

Oliver Lower Meadow Ditxh, designcttcd on said Division of Water Resourccs Map 

a s  Diversion 11, diver t ing  2.t a point which b c ~ ~ s  approxirnntely S 75' 30 1 W, 

zpproximntely 4260 f e e t  d i s t an t  from t h e  northeast  corner of Section 2, 

T. 4'7 N., El. 14  E., X.D.B.& M., and bclng v c i % h i n  Lot 4 of sa id  Soction 2. 

George H. Owensad Ethyl D.  Cundiff 

Owcns-Perry Ditch , dcsign::tcd on sa id  Division of Watcr Resources Map 

3s Diversion 6, d iver t ing  3t 2 point which bears approximately S 34' 30' Ey 

approxinatoly 2420 fda t  d i s t an t  from the  northviest corner of Scction 1, 

T. 47 N.,  R. 14 E., M.D .B .& Me, and bcing vrithin the  S E ~  !?,@ of sa id  Soction 1. 

T. E. Perry and kl.zibe1 E. Pcrrx 

Robnett Ditch end &ic!is-Pcrry Ditch zs sa id  d i tches  <me hereinbefore 

numbered and described i n  t h i s  pnragrsph. 

4. P la in t  i f f  Charlos M. Oliver 2nd def e n d ~ n t  H. X. Fleming ero  

e n t i t l e d  t o  d iver t  f r o m t h c  waters of Cottonwood Creek, as p r io r  approprietors,  

under f i r s t  r i g h t s  supcrior i n  p r i o r i t y  a d  in r i g h t  t o  a l l  o ther  r i g h t s  t o  

d ive r t  from sa id  crock, f o r  continuous usage without regard t o  scason, except 

a s  otherwise hereinaf ter  provided i n  paragraph 12, f o r  domestic, stock-Watering 

and i r r i g a t i o n  purposes, through t h e  di tches  and i n  tho amounts s e t  f o r t h  

opposite t h c i r  rospcctivc n m s  8s f o l l o r ? ~ :  



Name - Ditch - - Amount-Cubic Feet per Second 

Charles M. Oliver B i s se l l  
H. M. Fleming Robnett 

sa5.d ditches as hereinbefore described i n  paragraph 3, and said  amounts of water, 

o r  as much thereof a s  a r e  d i r ec t l y  applied to  benef ic ia l  use f o r  s a id  purposes, 

a r e  t o  be used on t h e i r  respective lands described under t h e i r  respective names 

as follows: 

Charles M. Oliver 

39.6 acres i n  SEE NE); of Section 2, T. 47 N, , 3. l.4 E., M.D .Be& M. 
23.0 acres  i n  N$ SW$ NEt and Id4 S$ SW* NEt of Section 2, T. 47 N., R. lI+ E., 

I:.D.B.& K* 
28.0 acres  in N$ SE& NW& and R& $4 S E ~  NI.J& of Section 2, T. 47 N, ,  R. 14 E., 

W.D.B.& Me 
38.7 acres in Lot 2 of Section 2, T. 1+7 N., R. 1 4  E., M.D.B.8: M. 
38.4 acres i n  Lot 3 of Section 2, T. 47 N., R. 14  E., M.D.B.& M. 
15.3 acres i n  Lot 4 of Section 2, T. 47 N., R. 14 E., M.D.B.& PI. 
23.0 acres  i n  N$ S$ Lot 5 and N& Lot 5 of Section 2, T. 47 N,, R. l4 E., 

M.D.B.& N. 

206.0 acres  - t o t a l  

! H. M. Fleming 

39.8 acres i n  NW& NF,% of Soction 11, T. 47 M., R e  l4 E., M.2.B.B M. 
29.9 acres i n  SW&NE& of Section 11, T. 47 N., R. 14E . ,  lI.D.B.R(F1. 
39.4 acres i n  SE$ of Section 11, T. 47 M., R. 14 E., M.D.B.& PI. 
39.2 acres in NE* NZk of Section 11, T. 47 N., R. 14  El, M.D.B.P,-. M. 
3.4 acres i n  MW& NW.); of Section 12, T. 47 N., R. 14 E., K.D.B.& M. 

151.7 acres - t o t a l  

and sa id  r i g h t s  hereinbefore dcfined i n  t h i s  paragraph are equal i n  p r i o r i t y  

and correlative i n  r igh t .  

5. Subject t o  the  r i g h t s  hereinbefore defined i n  paragraph 4, 

defendant Charlcy C. Larkin i s  e n t i t l e d  t o  d ive r t  from t h e  waters of Cottonwood 

Creek, a s  an adverse usor, under a second r i g h t  superior i n  p r i o r i t y  and i n  

r i g h t  t o  a l l  othcr r i g h t s  hereinafter  defined, f o r  continuous usage tri-thout 

regard t o  season, except a s  otherwise hcrcinaf ter  provided in paragraph 12, f o r  

garden and orchwd i r r i g a t i o n  and dorncstic purpos~s ,  through t he  La rk in  Gardon 

* Ditch, 0.25 cubic foot por second, s a id  amount of water t o  be neasured a t  t h e  

point of diversion o f ' s d d  d i tch  a s  hereinbefore described i n  paragraph 3, and 

sa id  mount of water, o r  a s  much thcrcof as i s  d i r e c t l y  applied t o  bt.ncfici8.1 

uso, i s  t o  be used on h i s  lands  described as follows: 



8.8 acres i n  Lot 1 of S c c t i m  1, T. 4'7 N., R. 14. E., M.U.B.?.. M. 
4.0 acrcs i n  Lot 2 of Section 1, T. 47 N.,  R. 14 E., M.D.B.& M. 

12.8 acres - total .  

6. Subject t o  the  r i g h t s  hcrcinbcforc defined i n  paragraphs 4 and 5, 

defendcants Grover C .  Dick, Morris Dick, Thomas 11, Dick, Rhesn E. Dick, 

N r s .  John Dick Smith, ,md Serah M. Kollcr, and intervenors T. R. Perry and 

Mabel E. Perry a rc  e n t i t l e d  t o  d ivc r t  from the  vratcrs of Cottonwood Creek, 

a s  adverse users,  under t h i r d  r i g h t s  superior i n  p r i o r i t y  ,and i n  r i g h t  t o  

a l l  othcr r i s h t s  horcinzf tcr  dcfinod, f o r  continuous usage without regard t o  

season, except 2.s othcrwiso hercinaf ter  provided i n  pnrapaph 12, f o r  domestic, 

s tock-~r i t t~ r ing  and i . rr igation purposes, through the Robne tt Ditch, in t he  

mounts  s e t  f o r t h  opposite t h e i r  respective nmcs  as folloris: 

Grover C. Diclr, Iforris Dick, 
Thomcs K. Dick, Rhesa E. Dick, 
Mrs. John Dick W t h ,  and 
Sarah M. KeUer 

Amount 
Cubic Fect per  Second 

-1 

T. 8. Perry  w d  h b c l  E. Pcrry 6 -35 

said  amounts of water t o  be wasurcd a t  t he  point of diversion of snid  Robnett 

Ditch a s  hereinbefore described in parcgrcph 3 ,  se id  amounts of watcr, o r  

a s  much thereof a s  a r c  d i r c c t l y  epplicd t o  b e n c f i c i ~ 1  use f o r  sa id  purposes, 

2re t o  b~ used f i r s t  on t he  lands of snid G r o v ~ r  C. Dick, Morris Dick, Thomas 

N. Dic!:, Rhesa E. Dic!:, Pks. John Dick Smith, Sarah M. KeU.or described 2s 

35.7 acres  i n  SF$ S W ~  of Scction 1, T. 47 N., H.. 14  E., K.D.B.& W. 
4.3 ecres in M# ST~I& of Section 1, T. 47 N., R. l.4 E., P:.n.B.& M. 
2.5 zcrcs i n  SE& SW& of Scctisn 1, T. 47 N., 3. 14 2., N.D.B.& If. 
8.3 tlcrcs i n  NEE of Section 1, T. 47 N., R. 3.4 E., M.D.B.& 11. 

50.8 acrcs - t o t d  

<and any dreinege from the  lands  above described i n  t h i s  par:$graph i s  t o  be 

dlowed t o  flow unobstructed f a r  use on lands o f  sc id  T. E. Perry and Mabel E. 

Perry described 2s follows: 

21.1 acres i n  SEE SE& of Section 2, T, 47 N., R. 14 E., M.I).B.& M. * - 
21.1 acres - t o t a l  



7. Subject t o  t h e  r i g h t s  hereinbefore defined 31 paragraphs 4, 5 

and 6, p l a i n t i f f  Charles ?I. Oliver, defeiidants I(. K. Flemirq and Charley C. 

* Larltin, and intervenors George 13. O m n s  a d  Ethyl D. CundTff are e n t i t l e d  t o  

d ive r t  from the  waters of Cottonwood Cl'eek, as r i pa r i an  propr ie tors ,  under 

four th  r i g h t s  superior i n  p r i o r i t y  and i n  r igh t  t o  a11 other r i g h t s  hereinaf ter  

defined, f o r  continuous usage without regurd t o  season, except a s  otherwise 

here inaf te r  providad i n  paragraph 12, f o r  dor!zostic, stock-watering and 

i r r i g a t i o n  purposes, through t h e  d i tches  and in t h e  amounts s e t  f o r t h  opposite 

t h e i r  respective names as foll-ows : 

Amount 
Ditch _.- Cubic Feet per Socorid 

Charles M. Olivcr Bissell., Ol ivcrNorth  ) 
Oliver South, 01-ivcr Dam, 1 
Olivzr U ~ . : p ~ r  ~ l ~ t ~ c i o w ,  2nd ) 3 .10 
Olivcr Laxer Meadow 1 

Ii. Me Fleming Robnett 2nd Robnett Fiold 1.15 

Charley C.  Lwk.h Lal-kin Mnj-n ,and fio brio tJt  1.35 

George H.  OPrcns and 
Ethyl D,  Cundj-ff Owcris-Perry 

sa id  amounts of water t o  be ineasurod a t  the  rc ;spct ive  points of d3-version 

of sa id  di tches  as hereinbefore doscrihcd i n  paragraph 3, and sa id  amounts of 

wster, o r  as much thcreof as are  d i r c c t l y  applied to benef ic ia l  use f o r  sxLd 

purposes, zre t o  be used on thhcir respective lands described under t h e i r  n m s  

Charles PI, O l l z  

39.6 acres in SE$ NEE of Scctian 2, T. b'? TJ., R ,  L!+ E., PI.D.B.&.M. 
23.0 sc rcs  i n  N$ S W ~  NE& and N: S$ sW* NE& of Scction 2, T, 47 N., R. l-4 E., 

lI.D.B.& M. 
26.0 acres i n  N% SE* N:& a d  N$ S$ S E ~  of Section 2, T. 47 N., R. U E., 

M.D.B.B M. 
38.7 acrcs i n  Lot 2 of Section 2, T. 47 N., R. It+ S . , IY.D.B.B M. 
38.4 acres i n  Lot 3 of Section 2, T. 47 N., R.  14 E., M.D.B.& M e  
15.3 acrcs i n  Lot, 4 of S ~ c t i o n  2, T. 47 N., fie 14 ifi., !f.D.9.& M. 
23,0 acrcs in N$ S$ Lot 5 and N$ Lot 5 of Soction 2, T. 47 E?., R. 14  Emy 

I?.D.B,Pr M. 
acros - t o t a l  



21.1 acres i n  SW* NIf* of Scctiori 1, T. 47 N., R. 14 E., M.D.B.& 11. 
15.8 acres in SE& NW& of Section 1, T. 47 N., R. 3.4 Emy K.D.B.& W. 
14.5 acres  i n  SW* WF,$ of Section 1, T. 47 N., R. l.4 E., M,D.B,& M. 

5.7 acres i n  SE* of Section 1, T. 47 N., Ro 14 8., M.D.B.& M. 
57.1 acres - t o t a l  

Charley C. Larkin - 
1.4 ocrcs i n  Lot 1 of Soction 1, T. 47 N,, R. 14  E,, H.D.B.& PI. 

22.9 acres i n  Lot 2 of Section 1, T. 17 N., R.  14 E., M.D.B.& M. 
37.5 acres i n  Lot 3 of Section 1, T. 47 N., R. l.4 El, M.D.B.& M. 

acres in S E ~  N E ~  of Secti.on 1, T. 47 N. ,  R. 14 E,, M.D.R.& M. 
acres - t o t a l  

George H. Owns and Ethyl I?. Cundiff 

9.9 acrcs i n  
6.9 acres i n  
9.1 acres i n  M.D.B.& M. 

25.9 acres - t o t a l  

and sa id  r i gh t s  hcreinbcforo dcfined i n  t h i s  paragraph are equal. i n  p r i o r i t y  

and cor rc la t ivc  i n  r i g h t ,  

8 .  S u b j ~ c t  t o  t he  r i g h t s  hsrcinbcforc dcfined i n  peragraphs 4 t o  7, 

inclusive,  intervenors T. E. Perry ,nd Mabel E. Perry, 2nd George H. Owens and 

Ethyl D. Cundj.ff arc  e n t i t l e d  t o  d ive r t  from the  waters of Cottonwood Creek, 

as appropriators, under f i f t h  rigkits suporlor i n  p r i o r i t y  and i n  r igh t  t o  t h e  

r i gh t  hereinaf ter  definod i n  parcqpph 9 ,  f o r  continuous uszge without 

rcgzrd t o  socson, except as other~vise hercinaf tcr  provided i n  paragraph 12, 

f o r  i r r i g a t i o n  purposcs tiirough t he  Owcns-Pcrry Ditch i n  tho amounts s e t  f o r t h  

opposite t h e i r  respective names zs follows: 

T .  E. Perry and Mabol E. Pcrry 
George H. Owens and E t h j l  D. Cundiff 

Amount 
Cubic F e e t p c r  Sccond .--- 

sa id  amounts of na tc r  t o  be measurod at, t h e  point of diversion of s a id  d i tch  

a s  h e r e i n b ~ f o r e  doscry~ed  i n  par,?grr?ph 3, md snid  amounts of water, o r  as  

much thereof as are d i r c c t l y  applied t o  b e n e f i c i d  us3 f o r  sa id  purpose, ?.re 

t o  bc used on t h e i r  respcctivc lcvlds described under t h e i r  r c s p c t i v e  rims as 

follows : 



T. 8. Perry and Mabel E. Perry 

1h.3 acres  i n  SW$ S E ~  of Section 2, T,  47 N., R. l.4 E., M.D.B.& M. 
42.9 acres i n  SE$ SW* of Section 2, T. 4'7 N., R. U' E., M,D.B.Rt M. * -57.2 acres  - t o t a l  

George H e  OWeils and Ethyl D. Cundiff 

37.8 acres  in M J ~  s1-$ of Section 2, T. 47 N., R e  14  E., M.D.B.& 15. 
19.0 acres  i n  NE3 Sl& of Secti.on 2, T. 47 N., R. l l t  El, lf.D.B.8 H1 

.9 acres i n  Nb?Z SE& of Section 2, T. 47 N., R e  111 E., Y.D.B.& M. -6$i acres  - t o t a l  

arid s a i d  r i gh t s  hereinbefore defined i n  t h i s  paragraph are  equal i l l  p r i o r i t y  

and cor re la t ive  i n  r i g h t .  

9. Subject t o  a l l  o ther  r i gh t s  t o  d iver t  from Cottonwood Creek a s  

heroinbeforbe defined i n  paragraphs l h  t o  8, inclusive,  intervenors H. A .  

Fleming and W. S. Fleming a re  enti . t ied t o  d ive r t  from the  waters of said 

Cottonwood Creek, a s  appropriators, under a s ix th  r igh t ,  f o r  continuous usage 

wkthout regard to  season, except as  otherwise hereinaf ter  provided i n  

paragraph 12, f o r  i r r i g a t i o n  purposes through the  Robnett Ditch, 2.00 cubic 

f e e t  per second, sa id  amount of s.ia+,or t.o bc naasured at the  point of d.iversion 
- 

of sa id  d i tch  a s  hereinbefore described i n  paragraph 3, and sa id  mount of 

water, or  as  much thereof as i s  d i roc t l y  applied t o  bonefj-cia1 use, is  t o  be 

used on t h e i r  lands described as f o 1 l . o ~ ~ :  

40.0 acres i n  SW& s~& of Section 2, T. 47 N., R e  14  E., M.D .B.& Zi. 
40.0 zcros i r ~  N A ~  N~; of Section I]., T. 47 N., R e  1 4  E., M.D.B,& M. 
40.0 acres i n  NEE NbIk of Soction U, T. 47 I;., R. l4 E., M.D.B.& M. 
30.0 acres in SE* of Section 11, T. 47 N., R ,  l.4 E., M.D.B.& M. 

150.0 acres - t o t a l  

LO. Intervenors H. A. Flerllling and W. S. Fleming ;),re e n t i t l e d  t o  

receivc a l l  surface drainage from the  lands i n  the  Robnett Home Placc, a s  here- 

i ~ b s f o r c  describcd i n  paragraph 2 under t he  nww of H. M. Fleming, na tu r a l l y  

reaching a l i n e  west of a point locatcd a t  the  head of t he  Perry Tap on tho 

Pleasant La te ra l  Ditch, which i s  described as a t  a point approximately 190 

yards due c a s t  of t h e  Southwest corner of the  SE& $13 of Soction 2, T. 47 N., 

@ R. 1 4  E., M.D.B.& M. f o r  i r r i g a t i o n  purposes on t h c i r  lands as hareinbcforc 

described i n  paragraph 9; intcrvcnors T. E. Ferry m d  Mabel E. Perry a rc  

e n t i t l e d  t o  receive 0.10 cubic foot  'p?r second from thc surfacc drr?in?.gc from 



t h e  lands i n  s a id  Robnett Home Place na.tura,lly reaching a l i n e  due e a s t  of 

sa id  Perry Tap f o r  i r r i g a t i o n  purposes on t h e i r  lands hereinbefore described 

: under t h e i r  names i n  paragraph 8; arid sa id  H. A .  Fleming and W. S. Fleming 

a re  e n t i t l e d  t o  reccive all. surface drainage reaching the  westerly boundary of 

sa id  lands of T. E, Perry and MabeL E. Ferry f o r  i r r i g a t i o n  purposes on the  

s+!& of said Section 2 belong t o  sa id  H. A. Fleming and W. S. Fleming, 

11, The amounts of water t h a t  t he  pa r t i e s  hereto are  found e n t i t l e d  

t o  d ive r t  frorn Cottonwood Creck a s  hereinbefore s e t  f o r t h  i n  paragraphs 4 t o  9, 

inclusive,  are suf f ic ien t  and adequate t o  properly s u p ~ l y  the respectivo 

rcquiremcnts of sa id  prirties f o r  use upon t h e i r  respective a c r o a e s  f o r  s a i d  

purposes, and a re  a l l  the  waturs reasonably necessary therefor .  

12. Whenevor t he  flow of Cottonwood Creek has diminished t o  such a 

stage t h a t  due t o  chanrial l o s se s  o r  conveyance losses  any of tho allotments of 

water therefrom, o r  pror2t,ions tho~wof,  as above s e t  f o r t h  i n  paragraphs 4 t o  

9 ,  inclusive,  cannot be dalivcred t o  the  specif ied places of use through t h e  

di tches  designated a s  thc  means of diversion i n  sa id  paragraphs 4 t o  9, 

inclusive,  o r  through any improved mathod of conveyance thon i n  use, thon t he  

owner o r  owners of such an allotnlent o r  allo.tments s h a l l  not be e n t i t l e d  t o  

d ive r t  any water from sa id  creek a t  such times and the  remin ing  pa r t i e s  who 

are  e n t i t l e d  t o  divert1 frum s a i d  crcuk s h a l l  be e n t i t l e d  a t  such times t o  di- 

v e r t  such an allotment or  allotments i n  accornda-lce with t h e  order of t h e i r  

respective p r i o r i t i e s  as abovc s e t  f o r t h  i n  sa id  pe.ragraphs 4 t o  9, inclusive.  

13. The costs  of s u i t  horein s h d l  bc apportioned among the  various 

pa r t i e s  t o  tho act ion in accordance with t h e  s t i pu l a t i on  2.t tho  time of trial 

a s  t o  t he  rnanner of apportionment thereof.  

14. That each and evcry p x r t y t o  t h i s  action,  h i s  o r  her  agents, 

successors, grtmteus and assigns, be \and thoy are hereby perpetually en joined 

pad res t ra ined  from doing anything i n  v io la t ion  of the  terms or  provisions of  

t h i s  decree, o r  from divertirig any vrator from said  Cottonwood Crock a t  any 

time i n  v io la t ion  of tho terms hereof, o r  from d i v ~ r t i n g  <my of  such watnr a t  

m y  tjmc i n  excess of a q u m t i t y  of water reasonably necessary f o r  a d  being 



put t o  benef ic ia l  use, or  from doing m>*hing, d i r e c t l y  o r  ind i rec t ly ,  t h a t  

w i l l  obstruct  o r  i-nterfere with uiy. r igh t  of anotner i n  t h i s  decree adjudged 

and determined. 

15. That ection against  Annie Rice be and i s  hereby disnlissed. 

16. I T  IS  FlJRTIiER ORDSWD, ADJUDGED AND DECREZD t h a t  the  Court 

retair is  continuing ju r i sd ic t ion  of the  pa r t i e s  and subject  n a t t e r  of t h i s  

act ion f o r  the purpose of eiiforcing i t s  judgments, orders and decrees. 

17. IT IS  FINALLY ORDERED, ADJUDGED MJD DECRE3D t h a t  t he  sa id  

Division of Uater Resources have judgnent against  the  p l a h t i f f  Charles M. 

Oliver f o r  h i s  apportionment of the  expenses of re fe ree  i n  t h e  mount of 

Dated t h i s  3rd day of May, A ,  D. 194.0 .. 
/s/ B 3 N V . C W R  

J u d p  oC t h e  Superior Court 

1: * Entered: J u d p n t  Book 7, pago 34E! on  MI?.^ 6, 1940. 


